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OPINION
1 Thisis a case of first impression in lllinois.idta decision that determines when an
employee can sue his employer outside of the Werkswmpensation Act (820 ILCS 3051
seq.(West 2010)) (the Act) and the Workers’ Occupatiddiaeases Act (820 ILCS 310¢t
seq.(West 2010)) when the employee first learns ofijigry after the expiration of the statute
of repose under those acts.
2  Plaintiff James Foltawas allegedly exposed to asbestos at a plant obmedfendant
Ferro Engineering from 1966 to 1970. Forty-oneryedter leaving the employ of Ferro

Engineering, on May 17, 2011, plaintiff was diageshsvith peritoneal mesothelioma. By this

! Mr. Folta died during the pendency of this actiand his wife, Ellen Folta, was
substituted as plaintiff. For the sake of consisye we shall refer to Mr. Folta throughout as

“plaintiff.”
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time, any potential asbestos-related workers’ corsgton claim against Ferro Engineering was
time-barred by the Act’s 25-year statute of regos@asbestos-related injuries and the three-year
statute of repose for asbestos-related diseases tihel\Workers’ Occupational Diseases Act.
Thus, instead of filing a workers’ compensatiorimlgplaintiff filed the instant action in the
circuit court of Cook County on June 29, 2011, agaFerro Engineering and 14 other
defendants that allegedly supplied Ferro Engingesiith products or equipment containing
asbestos.

13 Ferro Engineering filed a motion under section 2-6ithe Code of Civil Procedure (735
ILCS 5/2-619 (West 2010)) to dismiss plaintiff’'sucds against it, arguing that because
plaintiff's injuries arose out of and in the courdehis employment, his action was barred by the
exclusive remedy provision of the Act (820 ILCS A{a) (West 2010)) and the parallel
provision in the Workers’ Occupational Diseases (820 ILCS 310/11 (West 2010)). Plaintiff
argued that the exclusive remedy provision didhasthis action, since that provision does not
apply to claims that are “not compensable undeAttte¢ Meerbrey v. Marshall Field & Co.,

Inc., 139 lll. 2d 455, 467 (1990). The trial courtged Ferro Engineering’s motion to dismiss,
and plaintiff now appeals. For the reasons thiédvig we reverse and remand.

14 BACKGROUND

15 Inhis complaint, plaintiff alleged the followingdts. Plaintiff worked for Ferro
Engineering from 1966 to 1970 as a nonunion clek@oduct tester. During that time, he
worked with various asbestos-containing producta daily basis. Specifically, plaintiff's
supervisors allegedly directed him to perform gyadontrol tests on asbestos-containing “hot
tops” and “hot top liners.” These quality testguiged him to cut and saw the products, which

created “tremendous amounts of airborne asbestessfithat plaintiff would inhale. Plaintiff
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further alleged that, during the time of his emphayt, Ferro Engineering was aware of the
health risks posed by asbestos dust, but it coedehils information from plaintiff and failed to
provide him with respiratory safety equipment. ¢liEmed that as a direct and proximate result
of Ferro Engineering’s actions, he developed aestsl-related disease, namely, mesothelioma.
Based upon these allegations, plaintiff's complasught relief against Ferro Engineering in
five counts: negligence (counts VIl and Xl), preesdiability (count XVI), intentional
misconduct (count XVII), and fraud (count XVIIIHe also alleged various counts, which are
not material to this appeal, against other defetsddvat allegedly supplied Ferro Engineering
with asbestos-containing products or equipment.
16 Ferro Engineering filed a motion to dismiss therdswagainst it under section 2-619 of
the Code of Civil Procedure (735 ILCS 5/2-619 (W&310)). In that motion, Ferro Engineering
argued that plaintiff's claims were barred by tlelesivity provision of the Act, which
provides, in relevant part:
“No common law or statutory right to recover dangaffem the employer *** for injury
or death sustained by any employee while engag#tkifine of his duty as such
employee, other than the compensation herein pedyid available to any employee
who is covered by the provisions of this Act ***820 ILCS 305/5 (West 2010).
Ferro Engineering also argued that plaintiff's mlaiwere barred by the exclusivity provision of
the Workers’ Occupational Diseases Act (820 ILC8/31 (West 2010)), which is homologous
for purposes of judicial interpretation (deandley v. Unarco Industries, Ind24 1ll. App. 3d
56, 70 (1984)). Ferro Engineering further noteat these exclusivity provisions were in force

during plaintiff's period of employment from 1966 1970.
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17 Plaintiff filed a response in which he argued thiatsuit fell under an exception to the
aforementioned exclusivity provisions for claimattare “not compensable under the Act.”
Plaintiff stated that the Act contains a 25-yeatude of repose that runs from the date of the
worker’s last exposure to asbestos. His last axpa® asbestos was over 40 years ago, in 1970,
which was the year that he left the employ of F&mgineering. Accordingly, plaintiff argued,
he was unable to seek a remedy under either therAbe Workers’ Occupational Diseases Act,
and their exclusivity provisions did not apply.

18 On March 23, 2012, the trial court granted FerrgiBeering’s motion to dismiss the
counts against it, holding that the running ofadige of repose does not render a cause of action
noncompensable under those acts. Plaintiff fileabéion for reconsideration, which the trial
court denied in an order dated April 25, 2012. ©haer explicitly stated that “all claims against
Defendant, Ferro Engineering *** are dismissed.”

179 On April 26, 2012, the trial court granted plaifiifmotion to file a second amended
complaint, and plaintiff did so on that same daye second amended complaint incorporated
and realleged the five counts against Ferro Engmgéhat the court had previously dismissed.
Plaintiff additionally sought an lllinois Supreme@@t Rule 304(a) (eff. Feb. 26, 2010) finding
with respect to the dismissal of his claims agdi&sto Engineering, but the court denied the
motion.

110 Meanwhile, the suit continued as to the remainiefgadants. On September 13, 2012,
plaintiff filed a third amended complaint that wdisected solely against Clark Insulation, the
only remaining party in the case, and did not meke claims against Ferro Engineering.
However, the record does not contain any ordeh@ftburt granting plaintiff leave to file a third

amended complaint.
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111 Plaintiff's cause of action against Clark Insulatiwas dismissed pursuant to an agreed
order on September 25, 2012. Plaintiff then faeabtice of appeal from the March 23, 2012,
order granting Ferro Engineering’s motion to disraad from the April 25, 2012, order denying
plaintiff’s motion to reconsider.

112 . IANALYSIS

1 13 Plaintiff contends, as he did before the trial ¢totimat his claims against Ferro
Engineering fall under an exception to the excliisgiprovisions of the Act and the Workers’
Occupational Disease Act for claims that are notpensable under those acts. Plaintiff
additionally contends that, if those exclusivitpyisions were to bar his claims against Ferro
Engineering, it would violate his equal protectanmd due process rights under the lllinois
Constitution.

114 A. Waiver

115 As athreshold matter, Ferro Engineering contehdsplaintiff has waived his claims
against Ferro Engineering by failing to refer taraorporate them in his third amended
complaint. Whether a dismissed claim has beerepred for review is a question of law that we
reviewde novo Bonhomme v. St. Jame&912 IL 112393,  17.

116 When certain of plaintiff's claims are dismissedd laintiff subsequently files an
amended complaint that does not refer to or inaateahose claims, plaintiff has abandoned
those claims and may not raise them on apgddal{ 17-19Barnett v. Zion Park Distrigt1l71

lIl. 2d 378, 384 (1996). In this case, plaintifftlird amended complaint was directed solely
against Clark Insulation, the only remaining defemdn the case, and did not make any claims
against Ferro Engineering. Plaintiff, however,uagthat the trial court never gave him leave to

file a third amended complaint. Thus, accordinglentiff, the operative complaint in this
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appeal is the second amended complaint, which pacated and re-alleged the five counts
against Ferro Engineering that were in his origowhplaint.

117 Plaintiff is correct in stating that an amendmenatpleading that is filed without leave of
court must be disregarded on revieMidwest Bank & Trust Co. v. Village of Lakewoad3 III.
App. 3d 962, 968 (1983) (citing re Marriage of People96 Ill. App. 3d 94, 96 (1981)); see
alsoGreene v. Helis252 Ill. App. 3d 957, 960 (1993) (amended commlaias “a nullity”

where it was filed without leave of cour@pndell Hospital v. Health Facilities Planning Bakr
161 Ill. App. 3d 907, 935 (1987) (trial court cartly struck amended complaints that were filed
without leave of court). Where an amended complaidisregarded on appeal due to being
filed without leave of court, the prior complairgrdrols. Peoples96 Ill. App. 3d at 96.

1 18 Inthe present case, the parties dispute whethentf's third amended complaint was
filed with leave of court. The record does nottaimany written order granting plaintiff leave
to file a third amended complaint. Neverthelegsyé-Engineering contends that the trial court
orally granted leave to file during a pretrial iegron September 13, 2012. Plaintiff disagrees
and further asserts that the transcript of thatihgalearly indicates that plaintiff did not intén
to abandon his claims against Ferro Engineering.

119 We therefore turn to an examination of the SepteriBe2012, hearing. At that hearing,
counsel for plaintiff asked for leave to file arthemended complaint. He explained that the
original complaint had a survival count and a cdontoss of consortium, but those counts were
mistakenly omitted from the second amended comiplaie asked for leave to add those counts
back in.

120 Clark Insulation, the only remaining defendanthia tase, initially objected to plaintiff's

motion to amend. Later that day, it withdrew ilgextion. The court said, “So now are
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[illegible] the amended complaint? No objectidBranted. File it. Okay. Now it's filed.” The
following colloquy then occurred:
“MR. GROSSMARK [counsel for Clark Insulation]: Bthe allegations will be
the same because we’re relying on the second amendeplaint.
THE COURT: The one that | allowed today?
MR. GROSSMARK: No. No. No. The one that's de.fi** [W]e would like it
to be understood that what they’re going to dalid the survival claim and add a loss of
consortium claim against Clark, but they’re notingkanything out of the complaint.
THE COURT: Didn’t they have one prepared?
MR. GROSSMARK: No. No. We were just talking abdwover the last day or
two. Maybe you should look at it beforehand. *¥*sInot been filed.”
Counsel for Clark Insulation said that he did natrehave a copy of the proposed third amended
complaint. He also said that his agreement wasiraggant on plaintiff's representation that he
was not removing anything from the complaint buteheadding a survival count and a loss of
consortium count. The court said, “Oh. Okay. &ee | thought once you speak, they're going
to come in tomorrow with a whole different kindadmplaint.” Counsel for plaintiff replied,
“We wouldn’t do that, your Honor.” After that, digssion turned to other matters, and the court
did not return to the subject of whether plaintiéid permission to file a third amended
complaint.
121 Ferro Engineering argues that when the trial csaid “Granted,” that was sufficient to
constitute leave to file plaintiff's third amendedmplaint. However, the subsequent colloquy
reveals that even after the trial court made dtestent, the parties were still openly discussing

the filing and the contents of the third amendechglaint. Plaintiff had not prepared copies of
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the proposed third amended complaint, let aloneentiagim available to the court and to
opposing counsel. As a result, the court was sdraeeonfused as to what plaintiff was actually
intending to file. Most importantly, the court wasaware that plaintiff only intended to add
counts for survival and loss of consortium, whdaving the rest of the complaint intact. (This
confusion was evinced by the court’s expectatiat ghaintiff would “come in tomorrow with a
whole different kind of complaint.”) Counsel fofak Insulation had to explain that his
agreement to the filing of the third amended coimnphlaas contingent upon plaintiff's assertion
that none of the allegations in the second amendegblaint would be removed. Thus, in
context, the trial court’s statement of “Grantedisanot definitive, since the court and the parties
were still discussing upon what terms, if any, fiheg of a third amended complaint would be
allowed.

122 Moreover, in any event, the trial court never dieelcthat a written order did not need to
be prepared regarding the filing of the third ameehdomplaint. See lll. S. Ct. R. 271 (“When
the court rules upon a motion other than in thesmof trial, the attorney for the prevailing
party shall prepare and present to the court terar judgment to be entered, unless the court
directs otherwise.”)People v. Dylak258 Ill. App. 3d 141, 144 (1994) (“Rule 271 isute of
procedure and not a suggestion; counsel and calikésare bound to follow it.”)People ex rel.
Person v. Miller 56 Ill. App. 3d 450, 459-60 (1977) (court’s ocatler was “not effective”

where defendant failed to subsequently provideitiemrorder pursuant to Rule 271). Thus, the
lack of any written order in the record would seenbe dispositive.

123 Accordingly, the second amended complaint, asasiedomplaint whose filing was
permitted by order of the trial court, is contnodi Peoples96 Ill. App. 3d at 96 (where an

amended complaint is disregarded on appeal dueing filed without leave of court, the prior
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complaint controls). Since, as noted, the secomehaled complaint incorporated and realleged
plaintiff’'s counts against Ferro Engineering, ptdfrhas not waived those claims on appeal.
124 B. Exclusive Remedy Provisions of the Act and K¢os’ Occupational Diseases Act
125 We therefore turn to the substantive issue indage, namely, whether the trial court
correctly dismissed plaintiff's counts against Bdengineering as barred by the exclusive
remedy provisions of the Act and the Workers’ Oatignal Diseases Act. Plaintiff argues, as
he did before the trial court, that the exclusimedy provisions do not apply because his suit is
“not compensable under the Actéerbrey 139 Ill. 2d at 462), in that any potential claimder
the Act was time-barred before he became awarésdfjury?> We review the trial court’s
section 2-619 dismissal of plaintiff's clairde novo Kedzie & 103rd Currency Exchange, Inc.
v. Hodge 156 Ill. 2d 112, 116 (1993). Our review of thialtcourt’s construction of the Act and
the Workers’ Occupational Diseases Act is @lsamovo Toothman v. Hardee’s Food Systems,
Inc., 304 Ill. App. 3d 521, 525 (1999) (citirByuso v. Alexian Brothers Hospitdl78 Ill. 2d 445,
452 (1997)).

126 The Actis designed to provide financial protectiorworkers for accidental injuries
arising out of and in the course of their employmeéneerbrey 139 Ill. 2d at 462 (citing
Pathfinder Co. v. Industrial Comm’e62 lll. 2d 556 (1976)). The Act imposes lialyilwithout
fault upon the employer and, in return, prohibitgpoyees from bringing common-law actions

against their employerdMeerbrey 139 Ill. 2d at 462; see al&pllier v. Wagner Castings Co.

2 Because the Act and the Workers’ Occupational &3ies Act are homologous for
purposes of judicial interpretatiorl@ndley 124 Ill. App. 3d at 70), any exception to the
exclusivity provision of the Act would apply equatb the exclusivity provision of the Workers’

Occupational Diseases Aclames v. Caterpillar Inc242 Ill. App. 3d 538, 549-50 (1993).
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81 Ill. 2d 229, 237 (1980) (“ ‘So far as personshimi the industry are concerned, the
Workmen’s Compensation Act eliminated fault as sidaf liability.” ” (quotingRylander v.
Chicago Short Line Ry. Cdl7 Ill. 2d 618, 628 (1959))). To this end, thet Bontains an
exclusive remedy provision, which reads as follows:
“No common law or statutory right to recover dansffem the employer *** for injury
or death sustained by any employee while engag#titine of his duty as such
employee, other than the compensation herein pedyid available to any employee
who is covered by the provisions of this Act ***820 ILCS 305/5 (West 2010).
In a similar vein, section 11 of the Workers’ Ocatipnal Diseases Act provides: “The
compensation herein provided for shall be the tmplete and only measure of the liability of
the employer bound by election under this Act amchsemployer’s liability for compensation
and medical benefits under this Act shall be exetiand in place of any and all other civil
liability whatsoever ***.” 820 ILCS 310/11 (Wes020). The purpose of these exclusivity bars
is twofold: they are intended both to prevent deulelcovery and to prevent the proliferation of
litigation. Collier, 81 Ill. 2d at 241.
127 Nevertheless, the scope of these exclusivity lsan®i absolute. Our supreme court has
explained that an injured employee may still b@ngommon-law action against his employer if
he can prove any of the following exceptions: (B injury was not accidental; (2) the injury did
not arise from his employment; (3) the injury was received during the course of employment;
or (4) the injury is “not compensable under the.Adtleerbrey 139 Ill. 2d at 463; see also
Collier, 81 Ill. 2d at 237.
128 In this appeal, plaintiff does not argue that hjsiiy was not accidental. Nor does he

dispute the fact that his injury arose from and veagived during the course of his employment.

-10-
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Plaintiff's sole argument is that the foulNteerbreyexception, for injuries that are “not
compensable under the Act,” should apply to enhisreto bring a common-law suit against his
former employer where any potential claim for remgwunder the Act or the Workers’
Occupational Diseases Act was time-barred befoteelsame aware of his injury. See 820 ILCS
305/6(d) (West 2010) (“In any case of injury caubgxposure to *** asbestos, unless
application for compensation is filed with the Coresion within 25 years after the [employee
was so exposed], the right to file such applicatiball be barred.”); 820 ILCS 310/1(f) (West
2010) (in cases of occupational disease causeahayation of asbestos dust, a worker is entitled
to compensation under the Workers’ Occupationat@8es Act only if disablement occurs
within three years of the worker’s last exposurEhis is a case of first impression in lllinois; no
previous case has ruled upon whether a time-bavrogklers’ compensation claim is considered
“not compensable under the Act” fisfeerbreypurposes.

129 Thus, we turn to consider the meaning of the phasecompensable under the Act” as
used inMeerbreyand its progeny. Plaintiff urges us to find thatigjury is not compensable
under the Act whenever a plaintiff, through no talhis own, is barred from seeking recovery
under the Act. Ferro Engineering, meanwhile, asghat we should adopt a narrow reading of
the phrase and find that an injury is not compelesahly if it does not arise out of and in the
course of employment.

130 Although theMeerbreydecision does not discuss in detail the meaning of
compensability, its text is still instructive. Asted,Meerbreylists four distinct exceptions
under which an employee may bring a common-laweafigaction against his employer: “(1)
that the injury was not accidental; (2) that thernyndid not arise from his or her employment;

(3) that the injury was not received during thersewf employment; or (4) that the injury was

-11-
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not compensable under the ActMeerbrey 139 Ill. 2d at 463 (citingollier, 81 Ill. 2d at 237).

It is therefore apparent that Ferro Engineeringippsed definition of compensability would
render the fourttMeerbreyexception superfluous, sinbéeerbreyalready contains explicit
exceptions for injuries that did not arise from arker’'s employment and injuries that were not
received during the course of employmelieerbrey 139 lll. 2d at 463. We shall not interpret
our supreme court’s decision in such a way asrtdeepart of it meaningless. S@e v. Edgar,
298 lll. App. 3d 432, 442 (1998) (“It is fundameintzat the appellate court does not have the
authority to abandon supreme court precedent”).

131 Indeed, itis for this very reason that this cawas, on multiple occasions, rejected Ferro
Engineering’s proposed definition of compensabityl instead articulated a definition related
to plaintiff's ability to recover under the Actoothman 304 Ill. App. 3d 521Schusse v. Pace
Suburban Bus Division of the Regional Transportatathority 334 Ill. App. 3d 960 (2002).
We turn now to an examination of those cases.

132 In Toothmanseveral restaurant employees sued their empfoyéalse imprisonment,
assault, and battery arising from an incident imcitheir managers strip-searched the
employees in an attempt to find missing mon&gothman 304 Ill. App. 3d at 523-24.
Plaintiffs’ claimed damages consisted purely of gamal suffering; they had no medical or
hospital bills and did not take any time off woskaresult of the incidentd. at 531, 533.

Upon these facts, theoothmarcourt held that the plaintiffs’ alleged injuries re@e€not
compensable under the Act” fteerbreypurposes and that the plaintiffs were therefordledt
to bring a common-law action against their employdr at 525. It based this decision upon its
finding that no compensation was available to thépffs under the Act, since they had no

medical or hospital bills and did not take any tiofiework as a result of the incidenid. at 533;

-12-
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seeSchusse334 lll. App. 3d at 967 (the Act typically limitecovery to medical bills,
rehabilitation-related costs, and temporary or @eremt, partial or total disability (citing 820
ILCS 305/8 (West 2000))).
133 TheToothmardefendant, like the defendant in the instant cagpijed that
compensability was not connected to recoverahalitgt that an injury should be considered
compensable whenever it arose out of and in theseaaf employmentToothman 304 IIl. App.
3d at 534. The court rejected this claim, stating:
“[1]f recoverability has no bearing on compensaijlthen the compensability prong of
the four-part test set forth MeerbreyandCollier becomes meaningless. *** [l]f an
injury is compensable merely because it arose bama in the course of employment,
then the fourth prong of the test serves no purpdge will not interpret supreme court
precedent in such a way that any portion of thestit becomes meaninglesdd.
Thus, the court concluded that, where plaintiffguries were of such a nature that they could
not recover under the Act, the foulteerbreyexception would apply to allow them to bring a
common-law suit against their employer.
134 The court reached a similar conditionSohusse334 Ill. App. 3d 960. In that case, the
plaintiff bus driver was injured on the job whes kriver’s seat collapsedd. at 962. The
following year, his employer replaced the suspensistem for the driver’'s seat in the bus at
issue. ld. Subsequently, plaintiff brought suit against tenufacturers of the bus and the
driver’'s seat.ld. He later amended his complaint to add a clainmagais employer for
negligent spoliation of evidencéd. at 963. The trial court dismissed the employemifithe
action, finding that plaintiff’'s suit against it wéarred by the exclusivity provisions of the Act.

Id.

13-



No. 1-12-3219

135 TheSchusseourt reversed, finding that plaintiff's spoliatictaim was “not

compensable under the Act” unddeerbrey Id. at 969. The court explained that, under lllinois
law, damages for spoliation are considered separatalistinct from damages for the underlying
injury. Id. at 966 (citing=remont Casualty Insurance Co. v. Ace-Chicago GBzate Corp,

317 1ll. App. 3d 67, 75 (2000)). Thus, damagessfoliation are not recoverable under the Act.
Schusse334 lll. App. 3d at 967 (citing 820 ILCS 305/8 €ét 2000)). Accordingly, since the
plaintiff was, in fact, unable to be compensatedasrihe Act, th&schusseourt held that his
spoliation claim fell outside the Act’s exclusivipyovision. Id. at 968-69. As imoothmanthe
court also squarely rejected defendant’s claim @liaccidental injuries that arise out of and in
the course of employment should be considered cosate under the Act, stating: “If an
accidental injury is compensable merely becauasge out of and in the course of employment,
then the fourth prong of tHdeerbreytest is superfluous. This court will not interpké¢erbrey

in such a way that the fourth prong becomes meéesag Id. at 969.

136 Inthe present case, aslinothmamndSchussgplaintiff's injury is quite literally not
compensable under the Act, in that all possibdityecovery is foreclosed because of the nature
of plaintiff's injury. As discussed above, it indisputed that any potential claim under the Act
was barred by the Act’s statute of repose longtegitaintiff learned of his injury. The Act
provides a 25-year statute of repose for asbestated injuries, and the Workers’ Occupational
Diseases Act provides a 3-year statute of repasasteestos-related diseases, while plaintiff’'s
mesothelioma was not diagnosed until 41 years kfésing the employ of Ferro Engineering.
Through no fault of his own, plaintiff never had @pportunity to seek compensation under the

Act. The same is true of any potential claim urttherWorkers’ Occupational Diseases Act.
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Under these facts, we hold that the fouvi&erbreyexception applies to allow plaintiff to bring a
common-law suit against his employer.

1 37 Such an interpretation of compensability is comesistvith the purposes of the Act’s
exclusivity bar as explained by our supreme cau@allier, 81 Ill. 2d 229, a case which the
Meerbreycourt cited with approval. Theollier court stated that the exclusivity bar is rooted in
the fear of double recovery and the desire to pretree proliferation of litigationld. at 241. In
this case, there is no fear of double recovergespiaintiff is barred from seeking any form of
recovery under the Act. For the same reason, pEmmplaintiff to bring suit against his
employer in the circuit court will not cause thelgeration of litigation; he has but one avenue
to seek redress of his alleged injuries. Thusnpfés suit does not contravene the purposes of
the Act’s exclusivity provision, nor would barrimgs suit further those purposes.

138 The facts ofCollier are instructive here, as they are essentially tmee@rse of the facts

in the instant case. Mollier, the plaintiff brought an action against his enyplp among others,
alleging that the company nurse failed to provige proper assistance after he suffered a heart
attack while at work.d. at 232-34. However, plaintiff had previously reed a settlement
agreement with his employer in which he releasscemployer from all liability under the Act

in exchange for a lump-sum paymeid. at 234. The settlement was approved by the Indust
Commission.ld. Under these facts, tt@ollier court found that the exclusivity provision of the
Act barred his suit, holding that “where an emplygured by a coemployee has collected
compensation on the basis that his injuries wengpemsable under the Act, the injured
employee cannot then allege that those injuridtdside the Act’s provisions.Td. at 241.

Conversely, where an injured employee is affirmejivbarred from seeking compensation on

-15-
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the basis that his injuries were compensable uiideAct, it is consonant witGollier that the
employee be able to allege in court that his iegifall outside the Act’s provisions.
139 Notwithstanding the foregoing, Ferro Engineeringbjostrom v. Sprou}e3 Ill. 2d 40
(1965), andJnger v. Continental Assurance Ca07 Ill. 2d 79 (1985), arguing that these cases
stand for the proposition that a “compensable”mpunder the Act is synonymous with an
injury that arises out of or in the course of engptent. As shall be discussed below, we
disagree that these cases are incompatible witMésebreycourt’s delineation of compensable
injuries as separate from line-of-duty injuriesofdover, we note that, even if these cases were
in conflict with Meerbrey they would be superseded by the more reltEsrbrey
140 In Sjostrom the plaintiff was injured in a car accident thaturred as he was being
driven to work by another employee, and he suedatiner employee for his injuriesSjostrom
33 1ll. 2d at 41. The trial court directed a vetdor the defendant, finding that plaintiff's suit
was barred by the exclusivity provision of the Aand plaintiff appealedld. The sole question
raised on appeal was whether the plaintiff's irgararose out of or in the course of his
employment. There was no allegation that the ieguat issue were not accidental or were
otherwise outside the ambit of the Act. Withintthiaited context, th&jostromcourt stated:
“While [the Act’s exclusivity provision] refers tan employee ‘engaged in the line of his
duty’, it is applicable only if the injuries receie are compensable, and the ‘line of duty’
test is therefore construed as identical to theegdnest of compensability, ‘arise[s] out
of and in the course of employment.’ld. at 43 (quotingChristian v. Chicago & lllinois
Midland Ry. Cq.412 Ill. 171, 174 (1952)).
It is this statement upon which Ferro Engineeriegks to rely. However, under the particular

facts ofSjostrom there was no real debate that, if plaintiff’suinyj arose out of and in the course
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of his employment, plaintiff would in fact be el to receive compensation under the Act. It
was in this context that ti&jostromcourt made the above statement. The court dighungqiort
to state that all injuries that arise out of anthie course of employment dpso facto
compensable under the Act. Indeed, any such staiiewould be directly contrary tdeerbrey
andCollier, which clearly set forth noncompensable injurieaa&ategory separate from injuries
that do not arise out of or in the course of empient.
141 A similar analysis applies tdnger, 107 Ill. 2d 79, which, lik&jostrom was decided
before theMeerbreycourt reaffirmed lack of compensability as a distiexception to the Act’s
exclusivity bar. InJnger, plaintiff brought suit against a company physicigho failed to
properly diagnose a cancerous lesion during a cagapponsored physical examinatioldl. at
82. In considering whether plaintiff's suit wagiea by the Act, thé&ngercourt stated that
“an employee is precluded from maintaining a comma@naction against a co-employee
onlyif the injured employee was ‘engaged in the lindisfduty’ at the time the injury
was sustained. The ‘line of duty’ test has beearpreted by this court in the exact
manner as the general test of compensability uth@efct.” (Emphasis in original.)d.
at 85 (citingSjostrom 33 Ill. 2d at 43).
In this case, as iBjostrom the line-of-duty exceptions €., the second and thitdeerbrey
exceptions) were the only exceptions potentialligstie. By contrast, in the instant case, the
parties agree that plaintiff's injuries arose oluéid in the course of his employment but that
plaintiff is nevertheless statutorily barred frommiging a claim under the Act. It is this kind of
circumstance that was not contemplated bySjestromandUngercourts but was provided for
by theMeerbreycourt when it explicitly stated that common-lawtsudgainst employers were

permitted for injuries that were not compensabldeurihe Act. Meerbrey 139 Ill. 2d at 463.
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142 Ferro Engineering finally contends that, if we adolaintiff's construction oMeerbrey
and the Act, it would lead to absurd results, @t #ny employee whose workers’ compensation
claim was denied by the Industrial Commission wdgdree to bring a suit against his
employer. We disagree. Our holding is confinethespecific fact pattern before us today, in
which an injured employee’s potential claim under Act is time-barred before he ever learns
of it, thus necessarily depriving him of any potahfor compensation under the Act.

143 Inthis regard, we note that other states havetaddpe position urged by plaintiff in this
action, and defendant has not pointed to any almuotherwise problematic consequences
resulting therefrom. For instance,@idley v. W.R. & Grace Cp717 P.2d 21 (Mont. 1986), the
Montana Supreme Court held that where an employesenet eligible for compensation under
the then-Montana occupational disease act (MODA&abse the period of limitations expired
before he became aware of his injury, that employe not subject to MODA's exclusivity
provisions but had a common-law right of actioniagighis employer. See alstelson v.

Cenex, Ing.2008 MT 108, 1 33, 342 Mont. 371, 181 P.3d 6189¢@ employee was diagnosed
with asbestos-related lung disease past the deadliriiling a claim for occupational disease
benefits, Supreme Court of Montana held that, u@deley, he had a right to bring suit against
his employer). Similarly, ifooey v. AK Steel Cor®B1 A.3d 851, 855 (Pa. 2013), the Supreme
Court of Pennsylvania held that claims for occup@l disease which manifested outside the
300-week period prescribed by the Pennsylvania \fsikCompensation Act (PWCA) did not
fall within the purview of the PWCA, and, therefptleat the exclusivity provision of the PWCA
did not preclude injured employees from filing coom¥law claims against their employers.
Defendant argues that these cases are not dieggtlicable to the case at hand, since they

involve different statutory language than the digstatutes at issue here. Nevertheless, they are
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still persuasive as to their result, insofar ay tteow that other states have chosen to give
injured employees a remedy via the courts whem th&@ims are time-barred under applicable
workers’ compensation statutes.

144 Thus, for the foregoing reasons, we reverse thgmaoht of the trial court, insofar as we
find that plaintiff's suit against Ferro Engineegiis not barred by the exclusivity provisions of
the Act and the Workers’ Occupational Diseases &utl, we remand for further proceedings.
Because of our resolution of this issue, we nee¢dowsider plaintiff's claim that, if the Act and
the Workers’ Occupational Diseases Act were tohrarfrom bringing suit, such provisions
would be in violation of his rights under the Itiis constitution. SeBeople v. AlcozeR41 lIl.
2d 248, 253 (2011) (courts will avoid the adjudimatof constitutional issues where a case can
be decided on other grounds).

145 Reversed and remanded.
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